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EDITORIAL NOTES. 


The leading event of the past month, most concerning the Bar of 
the whole country, is the appointment of Governor Hughes, of New 
York, to the Bench of the United States Supreme court, in place of Mr. 
Justice Brewer, deceased. There is universal commendation of the ap- 
pointment. The immediately previous appointment by the President 
of one of his former colleagues from the State of Tennessee has met 
with considerable criticism, principally because of the age of the ap- 
pointee. Nothing, however, can be said against the appointment of 
Gov. Hughes, except that it greatly weakens the Republican party in 
the state of New York. The Governor has a peculiar hold upon the 
better class of citizens in the Empire state, and, through his official po- 
sition ard strong personality, an equally strong hold upon the country 
at large. In other words, he is the one man to-day to whom the people 
of the State of New York look up as a moral, as well, as political 
leader, and his chances for promotion at some time to the highest office 
within the gift of the people of the United States has been constantly 
growing. His administration of the executive office has been without 
flaw, and his courage to do right is so similar to that exercised by 
Theodore Roosevelt, that it does seem to be a great pity to lose him 
from the position he so greatly honors, and, as it must do, to take him 
out altogether from the arena of national statecraft. Nevertheless, the 
President well sees, what every lawyer thoroughly understands, and 
what every citizen ought to know, that the composition of the Supreme 
Court of the United States must be of the right character, or the nation 
cannot continue on its present high career and solid foundation. That 
the Supreme court is the bulwark of national, state and individual lib- 
erty, and a buttress to the government to a greater extent than any 
similar court in the whole civilized world, is a truth which ought, in 
this day, to be well understood. Governor Hughes is precisely fitted 
by knowledge, experience and temperament to take rank upon the 
bench of this court, along with that line of illustrious predecessors who 
have made the Constitution of the United States and the laws of the 
country coherent, operative and forceful. Other men can rise up, and 
will, now that there is occasion to do so, to take his place in the state 
of New York, but there are few others in this country so well calcu- 
lated to add dignity and influence to the United States Supreme court. 
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The legislature of New Jersey adjourned on April 7 (although they 
called it April 6) after an ail-night session, and after the usual decep- 
tion (for such it is), of calling three o’clock in the afternoon daybreak 
of the next morning. There is considerable contradiction as to some 
of the alleged post-midnight scenes in the Assembly chamber, but it 
is generally known that there were some antics practiced there far 
from dignified, if in the ante-rooms there was nothing worse. After 
some pretty wrought-up descriptions of the last night’s “revels,” as 
they were termed in the New York press relating to that last night’s 
session of the Assembly, the Governor urged an investigation on the 
part of the Speaker of the House, but the Speaker declined to make it, 
upon the ground that the reports were false, and that he had no power 
to compel the attendance of witnesses. It is quite likely that the re- 
ports were grossly exaggerated, although there must have been some 
actions somewhere about the statehouse, which were not very cred- 
itable to one or two of the officials of the Assembly. However this 
may be, it is certain there will be no investigation, but it is sincerely to 
be hoped that hereafter there will be no cause for either genuine or 
false reports concerning any last-night’s session. There is actually no 
need for an all-night session at any time. What is needed, most thor- 
oughly needed, is a reform in the method of reporting and giving atten- 
tion to important bills. We have always held that there should be a re- 
quirement in the rules of every legislative body that, within a certain 
specified time after the introduction of a bill, it should be reported by 
the committee, either favorably or adversely, and then disposed of. It is 
a right which should be conceded to every member to have all his bills 
come up before the whole House, and not be smothered in committee. 
As it is now, two or three members of a committee can control the 
actions Of the entire House by shutting off all opportunity to have a 
bill secure an open hearing. There is nothing democratic about such a 
position. It is true that a certain large number of members can force a 
bil! out of a committee, but it is considered “indecorous” to do this, and 
it awakens feeling and strife. Furthermore, with a proper limit of time 
placed upon the introduction of bills in both Houses (and it is mani- 
festly unfair to have one House make a limit, and the other House to 
have no. limit, as was the case during the last session) and the under- 
standing that every bill shall come upaipon its merits within a specified 
period, every important matter of legislation can be disposed of during 
the three months of the legislative session. 





Of course it goes without saying that the last legislature passed a 
large number of unnecessary measures ; measures, some of them of the 
most trivial importance, either intended to affect a small municipality, 
or, as in some instances, a particular individual, or a particular matter 
of litigation. We hope to be able, when the laws of 1910 are fully pub- 
lished, to call attention to some of these trivialities in the hope that in 
the near future there may be a reform in the number of bills introduced 
and passed in the New Jersey legislature. The total number of new 
laws will run into the hundreds, and their volume will probably be as 
large as that of the session of 1909. The largest volume of legislation 
since the appearance of the “General Statutes” in 1895, was in 1898, 
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owing to the numerous revisions of that year, but it is gratifying to 
see how, in 1896 and 1897, and again in 1901 and 1904, the legislature 
was content to reduce this volume to a minimum. The fact is, New 
Jersey should have biennial sessions, as they have in Arizona, Arkan- 
sas, California, Colorado, Connecticut, Delaware, Florida, Idaho, Illi- 
nois, Indiana, Jowa, Kansas, Kentucky, Louisiana, Maine, Michigan, 
Minnesota, Mississippi, Missouri, Montana, Nebraska, Nevada, New 
Hampshire, New Mexico, North Carolina, North Dakota, Ohio, Okla- 
homa, Oregon, Pennsylvania, South Dakota, Tennessee, Texas, Utah, 
Vermont, Virginia, Washington, West Virginia, Wisconsin and Wy- 
oming. If 42 states of the Union are able to get along with new enact- 
ments every two vears, it seems strange that New Jersey must hold out 
with Georgia, Massachusetts, New York, Rhode Island and South Car- 
olina in insisting upon a batch of new laws every year. There is no 
good in it, and a great deal of confusion, if not harm, not to speak of 
the expense attached to an annual legislative session. 





We have been more interested in the veto measures of Governor 
Fort than in the number of his approvals. There are a number of 
measures that we wish he had vetoed, but we are unable to see that 
any of his veto messages, possibly one excepted, were not sound. Some 
of these messages were especially apt and forceful. Such of them as 
relate to certain matters of practice, etc., we publish elsewhere, be- 
cause, unfortunately, these veto messages will not be given to the pub- 
lic in connection with the laws which are approved. Although they were 
published in one or two newspapers, that practically ends the oppor- 
tunity the members of the Bar will have to see the Governor's reasons 
for his disapprovals. There has been much discussion on the part of 
the “regular” medical fraternity as to his disapproval of the bill relat- 
ing to the practice of osteopathy, but to us the reasons appear to be 
sound, regardless of whether one approved in general of osteopathic 
treatment, or not. His message on the subject is too long even for us to 
outline, and it may or may not be, as stated, that the Governor was 
from the outset “prejudiced” against it. But the bill was lamely pre- 
pared, and too manifestly uncertain in its operations to be permitted 
upon the statute book. The veto of the fish and game appropriation 
has also been attacked, but we look upon it that it was a proper saving 
to the state. The Governor was certainly also justified in vetoing the 
bill which took the game and fish wardens out of the Civil Service act. 
Any legislation which removes any of the class of officials now within 
the classifications of the Civil Service law is a blow at that law; a law 
which has been justified by experience, and should be strengthened and 
not weakened. The Governor is very positive that bills should no 
longer become laws which contain referendums providing that “a 
majority of those voting for or against the acceptance of an act’ shall 
be taken to be in effect a majority of all the voters. Certain of such 
acts have been placed upon the statute books during the past few years, 
and the result has been that only a small number of voters who have 
gone to the polls have determined most important questions concern- 
ing the destruction of territory in municipalities, or the starting into 
operation of new schemes of local government. Among other vetoed 
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acts were: The Gebhardt bill to prevent contagion among bees, because 
the measure was too drastically drawn; the new Prevention of Cruelty 
to Animals bill, because the Berg society objected to it as a bad meas- 
ure; the measure increasing the salaries of the judges of the county 
courts of Ocean, Salem, Gloucester and Hunterdon, because not asked 
for by the judges or people of those counties ; the measure empowering 
cemetery companies to condemn lands, because the power was too 
great; the act providing that when persons are absent from the state 
seven years, those interested can apply for administration papers for 
estates, on the ground that the law now allows next of kin to do this; 
the act obligating the state banking commissioner to accept service in 
an action at law or equity against companies, on the ground that the 
measure was too broadly drawn; the act removing county detectives 
from Civil Service; the Jersey City bond issue; the amendment to the 
mechanics’ lien act by requiring contractors to give bond before com- 
mencing the erection of any building; the act allowing mayors and 
councils to issue licenses for the regulation of employment agencies; 
the measure allowing the erection in cities of contagious disease hos- 
pitals; the Newark subway bill; the salt water company to supply 
Atlantic City; the measure forbidding the raising or lowering of the 
compensation of any municipal officer during his term of office; the 
measure allowing the fish and game commission to print and distribute 
annually the fish and game laws. 





On the whole the legislature of 1910 did not as ill for the people 
as it might have done. No particularly bad bills were passed, unless 
it was the act known as “Senate 79,” which we presume the Governor 
must have thoroughly understood before he signed, but which on its 
face has a suspicious look. It amends the act of March 27, 1874 
(G. S. 3194), which was a repealer of a large number of acts co- 
incident with the issuance of the General Statutes, and provides that 
“the repeal of any statute shall not impair the validity of any pro- 
ceedings, suit or prosecution in any civil cause started before said act 
was repealed.” It is odd enough, to say the least, that, thirty-six 
years having elapsed, there should now be any “proceedings, suit or 
prosecution in any civil cause started before” that time yet unde- 
termined. There have been many guesses as to what might be the 
effect, and what was the object of this new proviso, but nobody seems 
to know, or will state if he does know. No one has disclosed what its 
intention is, and it would be difficult to determine what or what not 
might be its scope. Some private, rather than public interests, may 
be concerned. This is the kind of legislation which ought to have been 
well understood and carefully considered before being enacted into 
law. In one previous number we referred to the “Public Utilities 
Commission” bill, which we deem a good one, so far as it goes. The 
McCann “Diversion of Water” bill is probably the next most im- 
portant and useful measure adopted by the legislature. The “Child 
Labor” act is also good, but should have gone into effect this year. 
We think of no other really important acts passed. 
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It is gratifying to note that the Supreme court has taken the 
broad ground that the legislature did not intend that the former Rail- 
way Commission, hereafter to be known as the Public Utilities Com- 
mission, shall have their hands so tied that they could not enforce their 
orders by mandamus. In the case of the application for a mandamus 
by the State Railroad Commission to compel the Delaware and 
Lackawanna Railroad Co. to reopen its station in a certain quarter of 
Milburn, to accommodate the public in the future as in the past, the 
court holds that, in the absence of any statute to the contrary, man- 
damus is a proper method for enforcing the orders of the Commis- 
sion. The Company had made the order that the station must be re- 
instated and proper and adequate transportation facilities made in 
connection therewith, and, upon the refusal of the Company to com- 
ply with the order, mandamus proceedings were instituted. The Rail- 
road demurred. The first ground of demurrer was that the fairness 
and propriety of the order did not affirmatively appear upon the face 
of the alternative writ, which had, in the first instance, been allowed 
by the court. Upon this point Chief Justice Gummere, in his opinion, 
says: “If by this is meant that the writ should recite all the facts 
which were submitted to the Commission as the foundation for its 
action in making its order, we think the suggestion unsound. All that 
the alternative writ is required to exhibit in this regard is that the 
order made by the board is valid. And this, I think, it does. It 
shows that the order was made in a matter over which the Commis- 
sion had jurisdiction; that it was made after notice given to the Com- 
pany, and after it had been afforded a hearing. Such an order is pre- 
sumptively valid and must be so considered until its invalidity is 
made to appear.” Upon the next point, which was the principal ques- 
tion raised by the demurrer, whether under the statute of 1907 (P. L. 
:48) mandamus was the appropriate remedy for enforcing the orders 
of the Commission, the Chief Justice says: “The contention of the 
defendants is that in the efforts to enforce the orders of the Commis- 
sion the only procedure permitted is that pointed out by Section 9 of 
the act, namely, a suit to compel the specific performance thereof. 
This contention seems to us clearly untenable. The eighth section 
of the act provides that upon the report of the Commission to the 
Attorney-General of the failure of a railroad company to comply with 
its order that officer shall ‘institute proper proceedings’ to enforce it. 
The proper proceeding for compelling a quasi-public corporation, 
such as a railroad company, to perform duties imposed upon it by 
statute, is mandamus. The act of 1907 imposes upon all these cor- 
porations the duty of complying with all reasonable and just orders 
made by the board, and they are, therefore, subject to be proceeded 
against by mandamus for failure to do so, in the absence of any 
statutory provisions exempting them therefrom. The eighth section 
not only directs the Attorney-General to institute proper proceedings 
to enforce obedience of the orders made by the board, but it specifies 
that those proceedings may be in equity or by mandamus, injunction 
or other civil remedy. The force claimed for the ninth section of the 
act by counsel for the defendants can only be given to it by attributing 
to the legislature the intent to take away from the Supreme court in 
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this particular instance, without an apparent reason therefor, one of 
its prerogative powers, and, further, to repeal by implication what it 
had just enacted in the preceding section. There is absolutely nothing 
in the act which would justify the attributing of such a remarkable 
intention to the lawmaking body, and to do so without a justification 
would be an unpardonable offense against jurisprudence.” 





THE GOVERNOB’S VETOES. 


Among the vetoes of Governor Fort at the close of the late legisla- 
tive session were the following, which may prove of interest to law- 
yers: 

Assembly Bill No. 492. This bill introduces into the mechanics’ 
tien law an entirely new and distinct feature from anything that has 
heretofore been found therein. It provides that the owner or person 
erecting a building, before the commencement thereof, may require the 
contractor to execute a bond to the state of New Jersey for the use “of 
materialmen who furnish material for such building, or journeymen or 
laborers emploved in the erecting, * *  eonditioned for the pay- 
ment by said contractor of any debt incurred by him for such material 
or labor.” This introduces a new feature into our mechanics’ lien law, 
and makes that which is already cumbersome more complicated and 
difficult. If the object of this proposed act is to relieve the owner from 
complications and possible loss, I think it fails of its purpose, because 
it is not clear that the owner is not still liable, even if a bond be filed. 

Assembly Bill 230. This bill amends and changes section 117 of 
the Criminal Procedure act which relates to the discharge of a recogni- 
zance. [am unable to discover wherein the proposed act is as good as 
section 117, already in the Criminal Procedure act, nor does this act 
guard the discharge of a recognizance as carefully as the act which it 
preposes to amend. This act only permits a discharge on proof before 
the court that the conditions thereof have been fully complied with, 
and the clerk is not authorized under the present law to discharge it 
until the court makes an order authorizing its discharge. I think this 
much the safer practice. 

Assembly Bill 312. The act before me, if it became a law,.would 
repeal an act which fixes the fees of magistrates, constables or police 
officers for arresting and committing persons under the Vice and Im- 
morality act, or any supplement thereto. The act of 1906, which this 
would repeal, gives the magistrates fifty cents, and to the constable or 
police officer one dollar for the arresting and transporting of any pris- 
oner, and no more. ‘There is no reason assigned why there should be 
anything more, and there is nothing before me to indicate that any pub- 
lic necessity will be promoted by repealing the aet of 1906. The bill 
seems to have been introduced by request, and probably was intro- 
duced at the request of a magistrate or a constable or a police officer. 
Until some reason is given why this bill should be repealed which 
shows it would be in the interest of the public to repeal it, the act be- 
fore me should not be approved. 

Assembly Bill 348. This is a bill to authorize the revival of fran- 
chises granted by municipalities to street railway or traction compan- 
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ies where the franchises have been granted since Jan. 1, 1902, but 
which have not been accepted by the trolley company. The purpose 
of this act undoubtedly is to avoid re-application for franchises where 
acceptance of those granted within the time mentioned within any 
municipality have not been accepted. The Limited Franchise act has 
been passed since 1902, and this bill is evidently to escape the provi- 
sions of that statute. Franchises granted and not accepted, and which 
this act evidently intends to revive, were undoubtedly perpetual fran- 
chises. The policy of this state is established and is against granting 
perpetual franchises, and if any localities have escaped through the 
neglect or oversight of a traction company to take advantage of the 
perpetual franchise granted to it, they are fortunate. This is an en- 
abling act, entirely in the interest of the traction companies, and with- 
out any resulting benefit, as far as it appears on the face of it, to the 
municipalities to which it applies. In addition to that, it in no way ap- 
pears to what particular franchise or franchises this act relates. It is 
broad enough to cover any that have been granted anywhere in the 
state, no matter of what length the line or upon what terms and condi- 
tions the grant was made. It is one of those blind statutes which it is 
always safe to decline to approve. 

Assembly Bill 58. This bill relates to the signing of decrees nisi in 
ex parte suits for divorce. The bill provides that decrees nisi may be 
signed at once on the filing of the master’s report. The decree nisi in 
divorce proceedings in this state was introduced by Chapter 216 of the 
laws of 190%. This is the so-called uniform divorce act, and was 
drafted by a commission of experts called by Governor Pennypacker 
and held in the city of Washington in 1906. Among those on that com- 
mission, as the representative of this state, was Vice-Chancellor John 
R. Emery. ‘This general divorce act is now in force in several states, 
and it should not be amended unless for very satisfactory reasons. 
However, as will be seen by the letter of the Chancellor of this state 
annexed to this message, there is no longer any need for the act which 
is herewith returned. Every protection should be thrown around the 
divorce laws to prevent imposition upon them and fraud in the obtain- 
ing of divorces by collusions or otherwise. There should be no rapid 
road to obtain divorces. The more they can be delayed and the more 
thoroughly they can be investigated and the testimony sifted and the 
motives actuating the parties considered, the better it will be for the 
community. By the 20th and 21st sections of Chapter 216 of the laws 
of 1907 (the uniform divorce act), six months is required to elapse after 
the decree nisi before the final decree of divorce can be granted. Prior 
to the enactment of this statute, the Court of Chancery had a rule 
known as Chancery rule 165, which prohibited the signing of any de- 
cree of divorce until after the master’s report had been on file for thirty 
days. Of course that rule has been superseded by the present statute. 
The present Chancellor on the first of February last formally amended 
the 165th rule and struck out the thirty days and substituted therefor 
eight davs as the time within which decrees nisi should be signed after 
the filing of the master’s report, so that now under the statute a decree 
nisi may be signed any time after the filing of the master’s report and 
must be within eight davs. There is, therefore, no further reason for 
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this statute being enacted, and the Court of Chancery should not be 
hampered by statutory provisions where rules will accomplish the pur- 
pose. I requested from the Chancellor that he give me his views with 
relation to this proposed statute, and he complied with my request by 
letter, a copy of which is hereto annexed, in which he clearly shows 
that there is no necessity for the enactment of this bill, and that it 
would be unwise legislation in the view of the court. 

Assembly Bill 489. This bill is the present probation act as ap- 
proved April 2, 1906, except that it amends the present law by ex- 
cluding the right to appoint a woman as a probation officer. One of 
the most efficient probation officers in the state is at the present time 
in the county of Hudson, and is a woman; and one of the most effi- 
cient officers the state ever had was a woman in the county of Union. 
The present Home for Girls has a woman probation officer, and, if 
needed, and the legislature authorized it, there would be no reason 
why a woman probation officer should not be provided for for the state 
prison. It is quite apparent from reading this act that it was in- 
tended to prohibit the appointment of a woman as a probation officer. 
This provision in the present law I think to be a very wise one, and 
I am unable to give my assent to any bill that prohibits a woman from 
being appointed to the position of probation officer, or as one of the 
assistant probation officers. I do not know of any good thing that a 
man can do that a woman cannot do quite as well, if not better. For 
this reason, I am unable to give my approval to this bill, and it is, 
therefore, filed without my approval. 

Senate Bill 233. This bill permits the purchase in each year of five 
hundred dollars in value of law books in any third-class county in this 
state. From personal experience and knowledge of the need of law 
books at the court house, this amount is excessive. The present law 
permits the purchase, I think, of one hundred dollars’ worth of books 
per year, and that is an abundance; in fact, it is more than is neces- 
sary in any county. Law books, if purchased rightly and selected 
wisely, can be secured in sufficient number at one hundred dollars per 
year. It is not the number of books which are found at the court 
house that are of value to the lawyer or judge in the trial of the 
causes, but the character of the law books. A few good law books are 
better than many not wisely selected. A fairly good working library 
can be purchased for one thousand dollars, if care is taken and judg- 
ment used in the selection. There are very few law libraries in this 
state owned by individuals, or even by counties, that have cost three 
thousand dollars; and in ten years, according to the proposed act, five 
thousand dollars could be expended for law books. ‘There is an 
abundance of law on the subject now. These bills are suggested, not 
in the interest of the profession, but by the law book publishers, and 
are not in the interest of economy in the administration of justice. 





A writ of garnishment is held, in Humphrey v. Midkiff 122 La. 
939, 48 So. 331, 20 L. R. A. (N. S.) 912, not to reach salary unearned 
at the date of service thereof, as it applies only to property in esse 
at such date. 





CIRCUMSTANTIAL EVIDENCE, 


CIRCUMSTANTIAL EVIDENCE. 


The courts have been conservative as to the weight to be accorded 
to circumstantial evidence, as a dangerous weapon in the hands of 
twelve untutored men. But some Judges have been inclined to carry 
this conservatism to the point of prejudice, and have instructed their 
juries in a fashion that speaks rather of cowardice than of conscience, 
insisting that to justify the inference of guilt from circumstantial evi- 
dence, the existence of inculpatory facts must be absolutely incom- 
patible with the innocence of the accused, and incapable of explanation 
upon any other reasonable hypothesis than that of his guilt. Thus, if 
every uncontroverted fact pointed one man out as a murderer, and a 
motive, moreover, was shown, still he must go scot-free if some isolat- 
ed circumstance might be found upon which to build another hypo- 
thesis. Two of the older text-writers have embodied this idea in their 
treatises—W ills in his “Circumstantial Evidence (p. 149), and Starkie 
“Evidence” (p. 838). But the view would be impossible in practice, 
since it would demand mathematical certainty in every case, practically 
negativing any convictions. 

All this is a super-sublimated state of the moral justice of the 
Anglo-Saxon, and consequently the vast majority of courts and cases 
have been against it. Now and then, however, it crops up—an in- 
stance appearing in a recent Wisconsin case. A laborer had been 
found dead from a gunshot. Blood had been traced to the window of 
a nearby house, the screen of that window exhibiting a bullet-tear. 
Inside, a gun wit!, one of the barrels cischarged tallied in calibre with 
the death-dealing cartridge, and there was additional evidence of ill 
feeling on the part of the householder toward the victim. On the 
strength of these facts he was arrested, tried, and convicted, the evi- 
dence being entirely circumstantial and the jury being instructed to 
convict “if the evidence established the material evidentiary circum- 
stances beyond a reasonable doubt.” Spick v. State, 121 N. W. Rep. 
665. 

An appeal was immediately taken on the ground that circumstan- 
tial evidence, to be efficient, must establish guilt with some appreciably 
higher degree of certainty than direct evidence, and there being indica- 
tions that some other than the accused might have been responsible, 
the jury were not justified in their conviction. The Supreme court 
quite properly refused the prayer, holding circumstantial evidence to 
be on a par with direct evidence. This is the view of the great 
weight of authority. Re Thorne, 6 L. R. 49; Schwante’s Case, 127 
Wis. 60; Whar. Cr. Ev., 9 Ed., p. 10; Wigmore Ev., p. 26, etc. 

Blackstone divides presumptions into the violent, the probable, 
and the weak. BI. Com. 371. But such a classification seems al- 
together useless, and the distinction to amount to nothing more than 
that in one case the presumptive evidence may be very strong, in an- 
other less so, and in another very weak. The deciding factor in these 
cases is really the question of motive. State v. Lane, 64 Mo. 319. No 
matter how suspicious the accumulated facts might be, conviction 
would be impossible, or at least improbable, so long as no ostensible 
reason for the act might be shown—though motive in itself is not a 
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necessary element of proof. Taking this into consideration, it is hard 
to see how circumstantial evidence can be an instrument of injustice, 
and many jurists have openly preferred it to the other variety. ‘Cir- 
cumstantial evidence,” says Chief Justice Gibson in Com. v. Harmon, 
4 Pa. 269, “is in the abstract nearly, though perhaps not altogether as 
strong as positive evidence ; in the concrete it may be infinitely strong- 
er. A fact positively sworn to by a single eye-witness of blemished 
character is not so satisfactorily proved as a fact which is the necessary 
consequence of a chain of facts sworn to by many witnesses of un- 
doubted credibility.” — University of Pennsylvania Law Review. 





CONOURBENCE OF NEGLIGENCE WITH AN ACT OF GOD. 


In Brown v. West Riverside Coal Co., in the Supreme court of lowa 
(April, 1909, 120 N. W. 732), it was held that where the negligence of a 
responsible person concurs with an act of God in producing an injury, 
such person is liable for the consequences, provided the injury would not 
have happened but for his failure to exercise ordinary care. 

This question has most frequently been raised in cases where a car- 
rier’s delay in forwarding merchandise subjects it to destruction or in- 
jury by a freshet or storm which would have been escaped if the carrier 
had done his duty. <A very serious judicial controversy exists as to 
whether or not the carrier may be held liable. It is argued, on the one 
hand, that an act of God is the proximate cause of the injury, and there- 
fore that the human agent is indirectly responsible cannot be held. The 
logic of this position is unassailable under the orthodox doctrine of proxi- 
mate and remote causes. On the other hand, the result of exonerating 
a person who really was at fault simply because an act of God intervened 
is so improper and unjust that most of the courts in which the question 
has been raised as a new one during recent years —_ followed the doc- 
trine of New - Michaels v. N. Y. C., &c., R., 30 N. Y. 564; Read v. 
Spaulding, id., 6830. The question is discussed and authorities on both 
sides collated in an 1 article on “Negligence and the Act of God” in the 
Yale Law Journal for March, 1909. 

In this recent Iowa case the accident causing the death of plaintiff 
intestate was an explosion of dynamite and gun-powder, probably caus- 
ed by a stroke of lightning. The negligence of the defendant consisted 
in keeping the explosives in a shanty where there was also a telephone 
and its appliances, and where, furthermore, workmen were accustomed 
to gather and leave their clothing and eat their lunches, as it was the 
only place of shelter provided for them. On the contention that the 
lightning was an independent cause which exonerated the defendant from 
liability, the court said: 

“Nor are we able to say that if the explosives were discharged by an 
electric bolt entering the building it demonstrates the intervention of an 
independent agency which breaks the line of causation from defendant’s 
negligent act and renders the death of the deceased so clearly accidental 
er providential that no right of recovery exists. This feature of the case 
presents a question upon which there is much confusion in the authori- 
ties, and decisions may readily be found that where some uncontrollable 
manifestation of nature unites with human negligence in causing injury 
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to persons or property, the negligence of the human agent is treated as 
a condition and not a cause of the injury, and relieves him from legal 
liability. The origin of this rule is hinted at in the ancient formula by 
which every destructive exhibition of the laws of nature was denominated 
‘an act of God,’ from which idea it was easy to reach the pious conclusion 
that an injury which had been caused or contributed to by the hand of 
God ought not to be made the basis for the recovery of damages before 
human tribunals; but this theory has been discarded by many courts, 
and among them is our own. The subject was treated with great 
thoroughness by Mr. Justice McClain in Shoe Co. yv. Railroad Co., 130 
Towa, 123, 106 N. W. 498, 5 L. R. A. (N. S.), 882, and by Mr. Justice 
Demer in Vyse v. Railroad Co., 126 Iowa, 90, 101 N. W. 736. The rule 
is there laid down that when negligence of a responsible person concurs 
with a flood or storm or other so-called ‘act of God’ in producing an in- 
jury, the party guilty of such negligence will be held liable for the in- 
jurious consequences if the injury would not have happened but for his 
failure to exercise care. These precedents are of such recent date and 
treat the subject so exhaustively that we need not here reopen the dis- 
cussion farther than to say we are still satisfied with the legal and logical 
soundness of the rule there announced. That a person whose negli- 
gence is the primary cause is not excused because a stroke of lightning 
intervenes to precipitate an injury see Jackson v. Telephone Co., 88 Wis. 
243, 60 N. W. 480, 26 L. R. A. 101. The general subject of proximate 
cause and intervening agencies in cases of negligence is also treated 
quite fully in Burk v. Creamery Package Co., 126 Iowa, 730, 102 N. W. 
793, 106 Am. St. Rep. 377; Fishburn v. Railroad Co., 127 Iowa, 483, 103 
N. W. 481; Phinney v. Railroad Co., 122 Towa, 488, 98 N. W. 358; Gouid 
v. Schermer, 101 Iowa, 588, 70 N. W. 697.” 

The doctrine of the Iowa cases is practically to be preferred to that 
of the Supreme Court of the United States in Railroad Co. v. Reeves, 10 
Wall, 176, and the Supreme Judicial Court of Massachusetts in Denny v. 
N. Y. C., &c., R. R., 18 Gray, 481, exonerating the negligent person. 
The proper course is to make a special exception to the ordinary doctrine 
of proximate and remote causes where an “act of God” occurs in con- 
junction with negligence New York Law Journal. 





MBANING OF “LEARNED IN THE LAW.” 


“The way of the transgressor is hard.” Even so is it true with the 
lawyer who tramples under foot the ethics of his profession. In an in- 
ieresting opinion handed down by the Supreme court of South Dakota 
in Danforth v. Egan, 119 N. W. 1021, the right of a disbarred attorney 
to take office as state’s attorney is considered. Defendant Egan re- 
ceived a majority of the votes cast for state’s attorney in his county, and 
was given a certificate of election. He had formerly been a licensed at- 
torney in the state, but was disbarred from practicing therein shortly be- 
fore his election. It was practically admitted that the judgment of dis- 
barment would prevent his appearance in the courts of record in the 
state, but it was claimed that this duty might be performed by a deputy. 
The court held, however, that defendant could not be allowed to dictate 
and oversee this important part of the work of his office while prohibited 
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from performing it in person. It was also alleged that under the Con- 
stitution the only qualification imposed was that the state’s attorney 
should be “learned in the law,” and consequently need not be an at- 
torney at all. But the court said that the use of the word “attorney” in 
the title of the office, “state’s attorney,” definitely indicated that the 
office should only be filled by one regularly admitted to practice in the 
courts. 

All of the grounds mentioned would seem sufficient to have con- 
clusively determined the case adversely to the defendant. But the court 
goes further to discuss another qualification for one holding the office of 
prosecuting attorney. The statute provides that he must be “learned 
in the law.” What does the use of this high-sounding phrase, so often 
employed by attorneys, convey to the minds of even professional men? 
The court, in the principal case, furnishes an interesting argument on 
the meaning of this qualification. 

The court said: “It is the contention of appellant that, being ‘learn- 
ed in the law,’ he meets the requirement of the constitution, and is en- 
titled to hold the office in question. We have already shown that this 
phrase ‘learned in the law’ is really mere surplusage as it is controlled by 
the more limited term ‘attorney,’ yet we will consider briefly this phrase, 
and see whether the appellant could bring himself thereunder in view of 
the judgment of this court in the disbarment proceedings. To be learn- 
ed in the law one certainly must be learned in all those branches of the 
law which have at all times been recognized as essential in order to 
qualify one to practice as an attorney, and to be admitted as such. He 
must not only be versed in the books of law, such as those on contracts, 
torts, evidence, domestic relation, etc., but it is even more important that 
he be well based upon those rules of conduct which as a lawyer and 
practitioner should control his relations with his fellow lawyers, his 
clients, witnesses, and jurors in court, and the public in general. Know- 
ledge of this branch of the law, commonly known as ‘legal ethics,’ has 
long been recognized as the most important qualification for one who is 
to be intrusted with the sacred duties of an attorney at law, and our pres- 
ent statute recognizes this fact, and makes legal ethics one of the branches 
to be considered in passing upon the qualification of one seeking admis- 
sion to practice. Section 686, Pol. Code. This court has by its judg- 
ment held that the appellant has violated many of the ethical laws which 
should control the conduct of an attorney. We took no part in said 
judgment, but we are bound to take judicial notice of it, especially as it is 
referred to in the record in this case. We must as a matter of law and 
we do presume that the decision of the court in the disbarment proceed- 
ings was just, and that everything stated therein was justified by the 
evidence. It appears, therefore, that prior to such decision this appel- 
lant had done many things which showed either gross ignorance of, or 
willful disregard of, the laws of legal ethics. When this fact has been 
judicially determined, as in this case, against this appellant, he will not 
be heard to claim that he knew his duties and the ethical rules which 
should have controlled his actions, and intentionally disregarded the 
same, but the law in its kindness will conclusively presume that he per- 
formed those acts which caused his disbarment in ignorance of his duties 
and of the rules of ethics, and will therefore say that no matter how 
well versed he may be in many branches of the law, yet being ignorant 
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in its most important branch, he is not ‘learned in the law.’ ” 

With this judicial declaration in favor of “legal ethics” as “the most 
important” branch of the law, why is it that so many law schools fail to 
give it any sufficient attention and thus send out students who, no mat- 
ter how much informed on subjects of substantive law cannot be said to 
be “learned in the law” unless they are fully acquainted with these rules. 
In section 168 of Robbins on American Advocacy, the author in discuss- 
ing the “Inviolability of the Code of Ethics” says: “The public very 
wisely rates a lawyer by what his professional brethren think of him, 
and an advocate who, by his unprofessional tactics and conduct, assid- 
uously invites and cultivates the enmity of the members of his own bar, 
will very quickly hit the bottom, and stay there among the ‘snitches’ and 
vagabonds of the profession until he comes to himself, and by circum- 
specting his conduct and courting the confidence and respect of other 
lawyers, he finally wins the place to which his ability entitles him.” And 
in section 169 the author states: ‘‘The statutes in most states provide 
that a license to practice law authorizes the advocate ‘to appear in all 
the courts within the state and there to practice as an attorney and coun- 
selor at law, according to the laws and customs thereof, for and during 
his good behavior in said practice.’ By the term ‘laws and customs’ of 
practice is meant the principles of the code of ethics as well as the rules 
of court provided for the purpose of regulating the local practice of the 
law.” — Central Law Journal. 





THE ROMAN LAWYER. 


“The bar was the main avenue to distinction and renown. Down 
to the time of the middle empire, at least, most prominent characters 
were lawyers. Their sphere of professional activity was relatively 
broader than ours of today. They conceived law as embracing both 
etiics and political science. Their education was relatively broader. 
It was considered that it ought to commence literally from the cradle. 
The moral side of the profession, the theory of its somewhat priestly 
aspect, was to be kept constantly in view. The character should be 
moulded from the beginning and kept constantly under the influence 
of the best ethics and philosophy of the time. The necessary prelim- 
inary education was long and thorough. In addition to technical re- 
quirements, it embraced literature and philosophy as well as all the 
polite learning of the period. If fairly proficient, a youth might be ad- 
mitted at seventeen. He was then expected to attach himself to an 
older lawyer and attend him at consultations and in court for some 
vears. Then, after acquiring ideas of actual practice, he would make 
the grand tour in Greece and Asia Minor, and spend several years in 
the great professional schools there which gave particular attention to 
the art of expression by voice and letters. To the Roman who aspired 
to distinction at the bar this matter of expression was of peculiar im- 
portance. This seems to have been his great ambition, to attain excel- 
leuce of expression, the faculty of stately and impressive word-building 
on the one hand, with the ability to complete, on the other, the clean, 
finished structure of exact, scrupulous thought. The effort was always 
present, in the schools and throughout professional life. It stands con- 
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spicuous in the literature which has survived to us. The constant read- 
ing of the best authors, the translation of them into other languages, 
original composition in verse and prose, analysis and re-expression of 
the ciassics were some of the methods employed. Incidentally, one 
notes in passing the recommendation of Quintilian that writing be done 
with one’s Own pen as a sovereign aid to concentration and accuracy, 
and that the use of a stenographer or amanuensis was dangerous as 
tending to haste, inaccuracy and slovenly thought. * * * 

‘The Roman lawyer had high ideals he could illuminate his stat- 
utes with verses from Homer and Aristophanes and dream of absolute 
justice and laws automatically executory; but he also realized that he 
iad to try his cases in a degenerate world, and knew the value of a 
cerdial greeting in court from a great politician, or the effect on a jury 
of a tearful family when he had to sue for personal injuries under the 
Lex Aquilia. For, after all, humanity remains essentially the same. All 
sorts and conditions of men made up the Roman bar. The more one 
reads into its literature, the more he is impressed with the continued 
reappearance of the same types, ideas and experiences, then and today. 
The dress may vary, but the substance persists. The history of the 
corimon law is observed in the Roman and every type of modern law- 
ver may be found among his ancient brethren. Methods and manners 
are superficially different, but that is about all. The same legal ques- 
tions, great and small, appear over and over again. The same types of 
iawyers rise up to deal with them, in continuous repetition, in practi- 
cally the same old ways. Of course, a parallel between the Roman and 
the Anglo-American bars cannot be yet accurately drawn, for the for- 
mer had an active history of fourteen centuries, while the latter, at the 
most, can vet count only five or six. Comparatively, we are about 
where the Roman was in the days of Julius Caesar. Most of his perma- 
nent work and great leaders came in the centuries which succeeded.” — 
George L. Canfield in the Michigan Law Review 





In Re HUDSON COUNTY TAX BOARD. 


The State Board of Equalization of Taxes on March 30th set aside 
the assessments levied by Jersey City upon personal property of forty- 
one corporations having their registered offices in that city. In doing 
so it reversed the Hudson County Tax Board, which sustained the 
assessments, notwithstanding an opinion given by the Attorney 
General that they were illegal. The assessments amounted in the ag- 
gregate to $1,162,000, and the taxes levied to $21,810. 

The theory upon which Jersey City undertook to impose the taxes 
upon these corporations was a novel one. Had it been sustained as 
against the corporations and hundreds of others having their principal 
offices in this state, it would have resulted in the imposition of taxes 
amounting to hundreds of thousands of dollars. It was contended in 
making the assessments that the corporations were escaping taxation 
upon certain of their tangible and intangible assets. These Jersey 
City attempted to reach upon the ground that such assets properly had 
their situs at the registered office in this state. he counter claim was 
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that all such property had been assessed and had paid taxes in other 
states. 

_ The opinion, prepared by Mr. Frank B. Jess, a member of the 
Camden Bar, and then just made Chairman of the Board, said: 

“The stipulation shows that the appellants owned no personal 
property in the taxing district of Jersey City on May 20. An assess- 
ment on their personal property, therefore, can only be sustained upon 
the theory that the taxing district can reach by its powers of taxation 
property lying beyond its territorial jurisdiction. It was learnedly 
argued on behalf of the appellants that to concede such a power would 
disregard the fourteenth amendment of the Federal Constitution. 

“Concerning this contention it need only be said that as long ago 
as 1852 the New Jersey Supreme court in the case oi the State against 
Bentley, upheld the right of the state to tax its citizens for the value of 
the property they own, situate without its territorial limits. That the 
legislature in passing the tax act of 1903 did not intend to restrict this 
right is perfectly clear. 

“That the provisions of Section 5, that ‘all property, real and 
personal, within the jurisdiction of this state, not expressly exempted 
by this act or excluded from its operation, shall be subject to annual 
taxation,’ was not intended to limit the operation of the act to property 
within the territorial limits of the state, is evidenced by the provision 
of Section 3, which specifically exempts from taxation the personal 
property owned by citizens or corporations of this state situate and 
being out of the state, upon which taxes shall have been actually 
assessed and paid within twelve months next before May 20. 

“The personal property of the appellants was admittedly not only 
out of this state, but it is also admitted that taxes were actually assess- 
ed upon it, and paid within twelve months next before May 20. 

“It is insisted, however, that a distinction must be drawn between 
tangible and intangible personal property by virtue of the fiction of 
law that personal property follows the domicile of the owner. There 
can be no doubt, therefore, that the appellants have their domicile in 
Jersey City and are taxable in that taxing district for such of their 
personal property as has its actual situs there. 

“It is well settled that a fiction of law cannot be permitted to pre- 
vail against the conclusive evidence of actual conditions. 

“The Court of Errors and Appeals of this state in the case of 
Trenton against the Standard Fire Insurance Company of New Jer- 
sey, held that stocks of foreign corporations owned here and admitted- 
ly personal property within the jurisdiction of this state, upon the 
property of which located in foreign states taxes have been paid with- 
in the time prescribed by the act, are exempted from taxation under 
Section 3 of the general tax act. 

“This decision rested upon the theory that the payment of taxes 
upon the property of the corporation was payment upon the stock 
to bring the stock within the exempting provision. In that case the 
evidences of the personal property assessed were in this state, and 
certainly, if in these circumstances the property in question was ex- 
empt from taxation, it can hardly be held that in the cases under re- 
view, where neither the property involved nor any evidences of it 
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were found in this state, a different rule should be applied solely out 
of deference to a legal fiction which does not accord with the facts. 

“It is further contended, however, in support of the assessments 
under review, that as the valuation assessed upon the property of the 
appellants in other states was less than the true value thereof, and 
as the appellants were possessed on May 20 of intangible assets to 
the value of the assessments imposed by Jersey City, the property 
sought to be assessed in Jersey City had not been taxed elsewhere so 
as to entitle it to exemption under Section 3 of the general tax act. 

“To pass upon that proposition would require a review by this 
board of the tax laws and the acts of taxing officers in those states in 
which the property of the appellants has been assessed. The authority 
of this board does not extend to the review, investigation and correc- 
tion of assessments and taxation without the state of New Jersey. It 
is our duty in any given case to determine whether property has been 
assessed elsewhere within the contemplation of the provision for ex- 
emption in Section 3. When that fact has been established we are 
bound to assume that the assessment was made in accordance with 
the law applicable thereto. The language employed in Section 3 of the 
tax act evinces a clear legislative intent to avoid the injustice of double 
taxation, and an assessment which contravenes that purpose should 
not be upheld unless it have express statutory sanction. Our con- 
clusion is that the assessments under review should be cancelled.” 





BRACKET et als. ». FALLON. 
(New Jersey Supreme Court, April, 1910.) 
Negligence— Motion to Strike Out Narr—Married Women. 


On motion to strike out declaration. 

Mr. John P. Lloyd for the motion. 

Mr. Wm. L. Edwards, contra. m 

VOORHEES, J.: This is a motion to strike out a declaration. 
The suit is brought by husband and wife, for the recovery of damages 
occasioned by the defendant’s negligence. The resultant injuries for 
which damages are claimed are (a) for the injuries to the husband's 
automobile; (b) for dislocation of the wife’s shoulder and other per- 
sonal injuries to her; (c) the deprivation of the husband of the wife’s 
society and services; (d) for the expenditure made by the husband 
about his wife’s cure. 

The declaration consists of two counts, in each of which the above 
claims are joined, and one ad damnum clause “to the damage of the 
said plaintiffs $3,000 and therefore they bring suit.” 

The only cause assigned in the notice requiring consideration is 
that “the declaration has set forth in a single count some grounds of 
special damage for which the plaintiffs are entitled to sue jointly, and 
another ground of special damage for which the husband in his own 
right is alone entitled to recover.” 

It is not a case of misjoinder of counts, but one where it is alleged 
there have been united in the same count divergent causes of action. 

In 1909 (P. L. 1909, p. 210), a statute was passed enabling a mar- 
ried woman to sue separately without her husband for all torts com- 
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mitted against her and giving the husband the option to join his claim 
for damages sustained by him, growing out of the injury for which the 
wife brings the action. 

Before this statute for injuries to the wife, she was necessarily 
joined with the hushand as co-plaintiff. In such cases where the hus- 
band had joined as he might claim for damages to himself in his own 
right, it was held in Consolidated Traction Co. v. Whalen, 31 Vr. 155, 
that the better practice was to have separate counts for each claim, and 
that where in such a case the ad damnum clause showed the recovery 
was for the plaintifis, the separate claims of the husband cannot be 
considered as included in the recovery, and that only the joint claims 
of husband and wife could be recovered. Karnuff v. Kelch, 40 Vr. 499. 

But in the case at hand in consequence of the statute of 1909, we 
have no joint cause of action, yet the damages are laid as joint. The 
declaration in this respect, therefore, must be held to be irregular and 
defective and so framed as to prejudice and embarrass a fair trial of the 
action. 

The declaration will be stricken out with costs, with leave to the 
plaintiffs upon the payment of such costs, to file and serve within ten 
days after the service of a copy of the order striking out the declara- 
tion, an amended declaration to which the defendant shall have the 
usual time to plead. 





SILAS 8. SEELEY v. ISRAEL G. ADAMS etal. 


(N. J. Court of Chancery, February, 1910.) 
Accounting—Estoppel— Previous Litigation of Same (Question. 


On bill, etc., and hearing. 

Mr. \Y. I. Garrison for the complainant. 

Mr. I. Morton Adams for the defendant. 

HOWELL, V. C.: The bill of complaint in this case alleges that 
certain real estate transactions took place between the complainant and 
the defendants out of which has arisen an indebtedness from the de- 
fendants to the complainant, and concerning this indebtedness the com- 
plainant demands that the defendants should account. 

The defendants filed a plea in which they set up that five years or 
thereabouts before the bill was filed in this case the complainant 
brought suit in this court against the same defendants, making the 
same allegations of fact and praying for an accounting, and that certain 
real estate should be conveved by the defendant to the complainant 
upon an ascertainment of the amount due on the accounting and tender 
of the sum, and that that cause went to a final hearing and was dis- 
posed of by a dismissal of the bill. A replication was filed to this plea 
and the cause came on for hearing on bill, plea, replication and proofs. 
The defendant offered in evidence the record of the former suit, from 
which it appears that the allegations of fact in the present bill are 
copied literally from the first bill, excepting that in the first bill there 
are additional averments relating to the reconvevance of the lands in 
question. It is therefore manifest that the second bill as far as it goes 
covers exactly the same ground as that covered by the first bill, the 
first bill being for an accounting with a reconveyance of lands, and the 
second bill being for an accounting only. The first bill was dismissed 
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on final hearing, Seeley v. Adams, 55 Atl. Rep. 820, and a decree en- 
tered to that effect nearly five years ago. 

In Cromwell v. Sac County, 94 U. S. 351, Mr. Justice Field says: 
“In considering the operation of this judgment, it should be borne in 
mind that there is a difference between the effect of a judgment as a 
bar or estoppel against the prosecution of a second action upon the 
same claim or demand, and its effect as an estoppel in another action 
between the same parties upon a different claim or cause of action. In 
the former case, the judgment, if rendered upon the merits, constitutes 
an absolute bar to a subsequent action. It is a finality as to the claim 
or demand in controversy, concluding parties and those in privity with 
them, not only as to every matter which was offered and received to 
sustain or defeat the claim or demand, but as to any other admissible 
matter which might have been offered for that purpose. * * * But 
where the second action between the same parties is upon a different 
claim or demand, the judgment in the prior action operates as an es- 
toppel only as to those matters in issue or points controverted, upon 
the determination of which the finding or verdict was rendered. In all 
cases, therefore, where it is sought to apply the estoppel of a judgment 
rendered upon one cause of action to matters arising in a suit upon a 
different cause of action, the inquiry must always be as to the point or 
question actually litigated and determined in the original action; not 
what might have been thus litigated and determined.” 

The judgment in that case was followed by Vice Chancellor Van- 
Fleet in the case of Paterson v. Baker, 6 Dick. 49; by Vice Chancellor 
Reed in Clark Thread Co. v. The William Clark Company, 10 Dick. 
658; by Vice Chancellor Gray in Wooster v. Cooper, 14 Dick, 204; by 
the Court of Errors and Appeals in Water Commissioners v. Cramer, 
32 Vr. 270. 

Applying the rule to the case in hand we find that all the matters 
contained in the present bill were directly in issue and litigated in the 
former suit, that they were there considered, passed upon and decided. 
They cannot be relitigated or again brought in question in this suit. 

The complainant’s bill must therefore be dismissed. 





A statute requiring attestation of a will in testator’s presence is 
held, in International Trust Co. v. Anthony (Colo.) 101 Pac. 781, 
22 L. R. A. (N. S.) 1002, to require the subscription thereto of the 


names of the witnesses. 





Either party to a divorce proceeding who has asked for a divorce 
is held in Milliman v. Milliman (Colo.) 101 Pac. 58, 22 L. R. A. (N. S.) 
999, to have the right to withdraw the demand at any time before 
the decree is entered; and after such withdrawal the court is held 
to have no authority to grant a divorce in his or her favor. 





Money which a parent expends in the care of an adult child of 
unsound mind is held, in Crain v. Mallone (Ky.) 113 S. W. 67, 22 
L. R. A. (N. S.) 1165, not to be chargeable against him as an ad- 
vancement in the settlement of the parents’ estate. 
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NEW YORK AND N. J. WATER CO. v. NORTH ARLINGTON BOROUGE. 


(Court of Chancery of New Jersey, Dec. 15, 1909.) 


Municipal Corporations — 
Streets — Injunction. — 1. A bor- 
ough ordinance providing that 
any person desiring to dig up or 
open the public streets shall apply 
to the mayor in writing describ- 
ing the place for which permit is 
desired, and the object of opening 
the street, and that the mayor 
shall have power to grant the per- 
mit whenever in his judgment it 
may seem proper, is valid under 
Borough Law (P. L. 1897, p. 285) 
Sec. 28, giving boroughs the pow- 
er to prescribe the manner in 
which corporations or individuals 
shall exercise any privilege grant- 
ed to them in the use of any street, 
or in digging up the same for any 


2. An application addressed to 
the mayor and council of a bor- 
ough for a permit to open streets 
is not a compliance with an or- 
dinance requiring the application 
to be made to the mayor. 

3. A water company is not en- 
titled to an injunction against in- 
terference with its proceeding to 
open streets for the purpose of 
laying pipes where it has not ap- 
plied to the mayor of the borough 
for a permit as required by a bor- 
ough ordinance, though the mayor 
and council to whom the company 
did apply imposed unreasonable 
conditions on the granting of the 
permit. 


purpose . 

Suit by the New York and New Jersey Water Company against 
North Arlington Borough. Heard on motion for preliminary in- 
junction. 

Mr. Gilbert Collins for the motion. 

Mr. John M. Bell and Warren Dixon, contra. 

HOWELL, V.C.: The complainant, a water company, owns the 
right of way for a pipe line which it is constructing to augment the 
water supply of the city of Bayonne, which runs from the Passaic 
River in an easterly and westerly direction across the borough of North 
Arlington. It crosses three streets—River Road, Kearney avenue, and 
Schuyler avenue. The company is now engaged in constructing a 
pipe line in this right of way, and, in order to finish its work, it 1s 
necessary to cross the three streets named. This crossing cannot be 
effected without digging up and opening the surface of the street to 
make the trench in which the water pipe shall eventually be laid. 
The company on November Ist last for the purpose of obtaining a 
permit to open those three streets and lay their pipe therein, addressed 
a communication to the “mayor and council of the borough of North 
Arlington,” in which it informed the mayor and council that it was 
engaged in laying a 30-inch pipe line from Bellville to Kearny, and 
thence to the city of Bayonne, which would necessarily cross the three 
streets named, and that it would be necessary for the company to 
open and excavate across each of the said streets; that it claimed to 
own the property to the centers of the streets; and that it was law- 
fully entitled to lay its pipes across and under the same, subject only 
to proper supervision and regulation from the mayor and council as 
to the method of doing the work in order to avoid accident and any 
unnecessary interruption of the traffic. The communication closes 








oe See 





148 THE NEW JERSEY LAW JOURNAL. 


with the following: “Application is therefore hereby made to your 
honorable body to issue a permit for the opening of such streets and 
the laying of the said pipe under and across the same under such 
proper regulation and provision by your engineer as you may fix. 
We request that you take action on this matter promptly, and remain, 
Yours truly, T. A. Beall, President.” On November 3d last this com- 
munication was presented to the common council of the borough, and 
the permission sought was refused except under such hard conditions 
that the company felt that it could not comply with them. The bor- 
ough thereupon assumed the attitude of opposing the construction of 
the pipe line across the said streets, and thereupon the water company 
filed its bill of complaint to restrain the borough from interfering with 
the laying of its water pipe across said highways, the complainant 
offering to submit to any regulation for the doing of the work which 
this court might prescribe. The bill alleges that there is no general 
ordinance on the subject of opening highways in the borough of North 
Arlington, but it appeared on the argument that there was an or- 
dinance which took effect on July 2, 1900, and is still in force, by 
which it was provided that, if any person desired to dig up or open the 
public streets of the borough, he should apply to the mayor in writing, 
describing the place, avenue, street, or highway for which permit is 
desired, and the object of opening the same, and that the mayor should 
have power to grant the permit for such purpose whenever in his 
judgment it might seem proper. The ordinance contains other pro- 
visions for the protection of the borough and its highways, and pro- 
vides punishment by fine or imprisonment for such persons as may 
violate its commands. 

This ordinance seems to be within the provisions of the twenty 
eighth section of the borough Jaw. P. L. 1897, p. 285. That section 
gives to boroughs the power “to prescribe the manner in which cor- 
porations or individuals shall exercise any privilege granted to them 
in the use of any street, road or highway, or in digging up the same 
for any purpose whatever.” [or the purposes of this motion it will 
be considered to be a valid ordinance and within that class of or- 
dinances which passed under review in the Supreme Court in Cook v. 
North Bergen, 72 N. J. Law, 119, 59 Atl. 1035, in which the ordinance 
in question passed by the township of North Bergen resembled in its 
general features the ordinance now under consideration. Section 23 
of the borough act provides that the council of the borough shall con- 
sist of the mayor and councilmen, so that, when the complainant ad- 
dressed its application for leave to open the street “to the mayor and 
council of the borough of North Arlington,” its communication must 
be held to have been addressed to the council. This is not a com- 
pliance with the ordinance which provides that the application shail 
be made to the mayor, to whom is confided “the power to grant a 
permit * * * whenever in his judgment it may seem proper.” 
Counsel for the complainant argues, however, that, inasmuch as the 
application was addressed to the mayor and council, it was within the 
terms of the ordinance, for the reason that the addition of the words 
“and council” was supererogatory, and that it was a proper application 
because the mayor is ex officio a member of the council, and, further, 
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because the mayor participated in the reception and refusal of the 
application, and that inasmuch as the refusal was based upon unreason- 
able conditions the refusal was a void act, and that the complainant 
therefore has a right to proceed to open the streets without anybody’s 
permission. I think that the conditions which the mayor and council 
attempted to oppose upon the complainant were unreasonable to the 
highest degree, and that the only conditions which may be imposed 
by anybody in granting an application under that ordinance are con- 
ditions which are necessary for the proper protection of the borough 
and its public highways, and these appear to me to have been fully 
covered by the provisions of the ordinance. I think, however, that 
the unreasonable nature of the conditions imposed will not relieve 
the complainant from making its application in accordance with the 
previsions of the ordinance. The application should be made to the 
mayor, and his refusal, if he should see fit to refuse, must be put 
upon grounds which are not unreasonable in their character, but which 
are necessary for the proper protection of the borough and its highways. 

The result is that the injunction must be denied.—(74 Atl. Rep. 
973). 





In re HANNAH. 


(N. J. Chancery Court, June 23, 1909.) 


1. Insane Persons—Inquisition 
—Traverse—Statutes.—Since the 
statute of Edward III., conferring 
a right to traverse a lunacy in- 
quisition, has never become a part 
of the law of New Jersey, such 
traverse will only be allowed in 
the exercise of judicial discretion. 

2. The son of the subject of a 
lunacy inquisition has an actual 
bona fide interest therein entitling 
him to intervene to protect the 
parent. 

3. A traverse of a lunacy inqui- 
sition is only available on an alle- 
gation that lunacy has been un- 
truly found and cannot be availed 
of so as to obtain the release of a 
lunatic on the ground that he has 
recovered sanity. 


4. Under Act April 2, 1898 (P. 
L. pp. 220, 221), as amended by 
Act June 12, 1906 (P. L. pp. 679, 
681), providing that insane per- 
sons shall be confined until re- 
stored to reason or removed or 
discharged according to law, the 
authorities in charge of an insane 
asylum should release a person 
committed from confinement on 
his restoration to reason. 

5. Where a person committed 
to an insane asylum is restored to 
reason, and the authorities refuse 
to discharge him, he may be en- 
larged on habeas corpus sued out 
of the Chancery or common-law 
court under Act April 2, 1898. (P. 
L. p. 231.) 


Application by Norman H. Hannah for leave to traverse an in- 


quisition de lunatico. 


Mr. John W. Westcott, for the motion. — 
WALKER, V. C.: On October 17, 1908, a commission in the 


nature of a writ de lunatico inquirendo was issued out of this court 
to inquire into the lunacy of Percival A. Hannah of the county of 
Salem. The inquisition was taken on November 2d and returned on 
November 7, 1908; the subject, Percival A. Hannah, being found a 








150 THE NEW JERSEY LAW JOURNAL. 


lunatic and of unsound mind, and that he did not enjoy lucid intervals, 
so that he was not capable of the government of himself, his lands, 
tenements, goods and chattels, and that he had been in the same state 
of lunacy for the space of one month then last past and upwards. On 
December 15, 1908, a decree was made confirming the proceedings and 
ordering the transmission of the record to the Orphans’ court of the 
county of Salem. And now, June, 1909, Norman H. Hannah, of Phila- 
delphia, in the state of Pennsylv ania, a son of Percival A. Hannah, 
the lunatic, petitions and shows that his father has since been and still 
is confined in the Cumberland county insane asylum, and avers that 
his lunacy was acute, and that he has now so far recovered that his 
mental faculties are in healthy and normal condition, and his physical 
state such as to enable him to attend to his affairs, and he prays that 
his father may have leave to traverse the inquisition, or that an issue 
may be awarded to try the fact of his lunacy. 
3y the common law no traverse of the inquisition was allowed, 
but right to traverse was first granted by statute in the time of Ed- 
ward III. Shelford on Lunacy, 113. The statute of Edward never has 
become a part of the law of this state. Lindley’s Case, 46 N. J. Eq. 
358, 364. With us a traverse will be allowed only upon the exercise 
of sound judicial discretion. Id. By the English practice a lunatic 
might traverse the inquisition either in person or with the Chancellor’s 
permission by attorney. Shelford, 118. And where the lunatic was 
confined in prison for debt, and a petition to traverse had been pre- 
sented, the Lord Chancellor ordered a habeas corpus to bring the 
lunatic before the Chancellor at the sitting of the court two days 
afterwards. Id. And the party may apply either in person to the 
Chancellor to be inspected or his friends may sue out a writ return- 
able in Chancery for that purpose. Id., 119. In the matter of Hell, 
a lunatic, 3 Atk. 635, Lord Chancellor Hardwicke had before him the 
question whether a person could traverse an inquisition of lunacy 
without bringing the lunatic in propria persona before the court, and 
he observed that as to an inquisition de idiota the subject may in 
person or by his friends come into Chancery and show the matter 
and pray that he may be examined before the Chancellor, and, if upon 
examination he be found no idiot, then the inquisition shall be taken 
as void. He held that the same practice obtained with reference to 
lunacy. In Covenhowen’s Case, 1 N. J. Eq. 19, Chancellor Vroom 
said, at page 21: “It is clear that a stranger has no right to interfere 
in a proceeding of this nature. He can neither sue out a commission, 
nor can he make himself a party to it by any application he may make 
to this court. I take it to be equally clear that when a person has 
actual interests, either equitable or legal, which are affected by the 
inquisition, he may apply to this court for relief.” The Chancellor 
was dealing with the case of one who had acted as attorney in fact 
for the lunatic, and who alleged that by reason of the finding of the 
jury he was greatly endangered in the matters transacted by him 
as attorney. The Chancellor considered that the attorney's petition 
should be dismissed, but remarked, at page 23: “Taking all cases 
together, it is fairly to be inferred, as I think, that applications on 
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the part of third persons, in matters of this nature, are not to be 
encouraged, yet that they will be listened to and granted when actual 
bona fide interests and rights are endangered.” 

The petitioner for this traverse is certainly a stranger to the pro- 
ceedings; but, as the son of the subject of the inquisition, he has an 
actual bona fide interest, filial and sentimental, rather than substantial, 
though it may be, to have the question of his father’s lunacy tried out. 
It would be an anomaly, indeed, if children could not intervene to 
protect parents declared to be lunatics in these proceedings on in- 
quisition; but, assuming the verity of the allegations in the petition 
under consideration, still the subject of the inquest is not entitled to 
traverse the inquisition. That remedy is available only on an allega- 
tion that lunacy has been untruly found. Shelford, 113, 114. Where 
a party is aggrieved by the finding of an inquisition of lunacy, the 
proper procedure is by a direct appeal to the court by means of a 
traverse. Ency. Pl. & Pr. vol. 10, p. 1202. As the petition does not 
deny that lunacy was properly found, but, on the contrary, admits 
the insanity of the subject at the time of office found by the assertion 
that the lunacy was acute and that the subject has now recovered, 
no case for a traverse is presented. 

On this application it is not shown whether a guardian was ap- 
pointed for the lunatic by the Orphans’ court to which the proceedings 
were transmitted according to the statute, and the application is not 
one in form to supersede the inquisition under our practice, in which 
cases it is the usual course to refer the matter to a master to take 
proofs as to the state of mind of the petitioner, and to report the 
proofs with his opinion thereon. In re Rogers, 5 N. J. Eq. 46; In re 
Price, 8 N. J. Eq. 533; In re Weis, 16 N. J. Eq. 318; In re Ellis (N. 
J. Ch.) 62 Atl. 702. If, as alleged in the petition, this subject has now 
recovered from his lunacy, he is entitled to be liberated under the 
statute. Our act concerning the commitment of insane persons to 
hospitals provides that such persons shall be confined therein until 
restored to reason or removed or discharged according to law. P. / 
1898, p. 220, bottom of page 221, amended P. L. 1906, pp. 679, 681. 

If Mr. Hannah has been restored to reason, and the authorities 
of the institution in which he is-confined refuse to discharge him, he 
may be enlarged on habeas corpus, and the proceedings may be had 
before the judge of a common-law court, or this court. P. L. 1898, 
p. 231; In re Lee (N. J. Ch.) 55 Atl. 107. 

Unless the petitioner chooses to pursue the remedy by habeas 
corpus, an application to supersede the inquisition upon the ground 
of the restoration to sanity of the subject of the inquest will be. enter- 
tained. 

The application for a traverse must be denied.—(i5 Atl. Rep. 
849.) 


4s 





The record of a deed is held, in McClerry v. Lewis (Me.) 70 Atl. 
540, 19 L.R.A.(N.S.) 438, not to be admissible to prove its existence, 
on behalf of the grantee claiming under it. 
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BARNES BROS. v. KINNICUTT. 


(Third Jud, Dist. Court, Bergen Co., Nov., 1909). 
Application for New Trial —Verdict Contrary to Weight of Evidence. 


Mr. Archibald C. Hart for plaintiffs. 

Mr. Cook Conkling for defendant. 

DOREMUS, J.: 1 have again gone carefully over the testimony 
in this case with reference to the application for a new trial, on the 
ground that the verdict of the jury was contrary to the weight of evi- 
dence. It appears from the evidence that testimony was offered on 
behalf of the plaintiffs to the effect that the depth of the cesspool from 
the intake was fourteen feet; that the total depth thereof was from 
seventeen to eighteen feet. It was further testified that the cesspool 
was built of sufficient depth, so that if the plumber had properly laid 
the drain connecting the cesspool with the house, there would have 
been ample depth in the cesspool to allow for the entrance of the 
intake fourteen feet from the bottom of the cesspool. On the other 
hand, evidence was produced on behalf of the defendant to the effect 
that the total depth of the cesspool was only sixteen feet four inches, 
and that the depth below the intake was eleven feet four and one-half 
inches ; further, that the drain connecting the house with the cesspool 
was laid with the regular customary fall of one-quarter inch to the 
foot. It thus appears that there was a clear conflict in the evidence, 
most proper to be submitted to the jury. There was evidence on both 
sides of the question. The jury decided this disputed question in favor 
of the plaintiffs. There was sufficient evidence upon which to base 
such a verdict. While I realize the strength of the defendant’s case, 
and, if the question of fact had been presented to me, I might have 
come to a decision contrary to that reached by the jury, | cannot 
justly say that the finding was contrary to the clear weight of evidence, 
and consequently I cannot set aside the verdict and grant a new trial. 
Fax v. Willett, 69 N. J. Law 52; Faulkner v. Paterson Railway Com- 
pany, 65 N. J. Law 181; Rafferty v. Erie R. R. Co., 66 N. J. Law 444; 
Garrett v. Driver Harris Wire Co., 70 N. J. Law 382. 

The language of Mr. Justice Garrison in Campbell v. Emslie, 
N, J. Law 37-39 is entirely applicable in this case: “The case is one of 
those in which a good argument could be made against any verdict a 
jury might give. Such cases, however, if litigated, must be settled by 
the verdict of some jury, and where the first jury, with the whole -case 
before it, has not palpably gone astray, its verdict should not be dis- 
turbed.” 

! do not find that the cases cited by the learned counsel for the 
defendant are quite in point to the question here at issue. Boylan v. 
Meeker, 28 N. J. Law 476 merely holds that where a verdict is against 
the clear weight of evidence it should be set aside; that court finding 
upon the facts there existing that the verdict was against the weight 
of evidence. Den v. Van Cleves, 6 N. J. Law was a case where a jury 
disregarded the testimony of a whole range of witnesses whose testi- 
mony was unimpeached; it was not a case where there was a clear 
conflict in the evidence. New Jersey Flax Company v. Mills, 27 N. J. 
Law 60 is distinguishable from the present case for the same reason. 
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In Barry v. Pennsylvania R .R. Co., 65 N. J. Law 407 the jury not only 

disregarded a whole range of unimpeached testimony, but awarded 

damages, which the court characterized as exorbitant. Brown v. Pat- 

erson Paper Co., 69 N. J. Law 474 sets forth the grounds upon which 

a verdict will be set aside as against the weight of evidence. | can- 

not find that any of the grounds there stated exist in the present case. 
The motion for a new trial will, therefore, be denied. 





TOWN OF MONTCLAIR v. AMEND. 


(N. J. Court of Errors and Appeals, March 1, 1909), 


Criminal Law—Review — Ob- 
jections Not Made Below.—1. 
The Court of Errors and Appeals 
will not reverse a judgment of an 
inferior court in a criminal case 
on matters not raised below. 


2. Generally the judgment of a 
reviewing court should be one of 
affirmance or reversal, whether 
the judgment of the lower court 
be brought up by certiorari or by 
writ of error. 


Thomas Amend was convicted before a magistrate of violating 
an ordinance of the town of Montclair prohibiting the removal oi 
wooden structures into the fire limits, and he brings error to review 
an order of the Supreme court dismissing certiorari to review a judg- 
ment of the Court of Common Pleas affirming the conviction. 

Mr. Frank E. Bradner for plaintiff in error. 


Mr. Robert M. Boyd, Jr., for defendant in error. 

GUMMERE, C. J.: The plaintiff in error, Amend, was convicted 
before a magistrate of the town of Montclair of the violation of an 
ordinance of that town which prohibited “the removal of any wooden 
building or structure from without to within the fire limits.” This 
conviction was affirmed, on appeal by the Court of Common Pleas of 
Essex county. A certiorari was then sued out of the Supreme court 


to review the judgment of the Common Pleas. On the return of the 
writ, and the hearing thereon, the Supreme court, finding no error 
in the judgment which it was reviewing, directed that the certiorari 
be dismissed. The present writ of error is sued out to contest the 
validity of the Supreme court’s order. 

The contention made before us is that the judgment of the 
Supreme court is erroneous, in that it did not direct a reversal of the 
judgment of the Court of Common Pleas, for reasons set out in the 
assignments of error filed in this court. Some of the reasons con- 
tained in these assignments were submitted to the Supreme court as 
grounds for reversing the judgment of the Common Pleas; others 
were not. So far as the assignments of error that present questions 
which were brought to the attention of the Supreme court are con- 
cerned, we find them to be without merit, and for the reasons stated 
in the opinion of Minturn, J., speaking for that court. Those assign- 
ments which present questions not raised by the reasons filed in the 
Supreme court we have not considered, for this court will not reverse 
the judgment.of an inferior tribunal upon points not taken, or matters 
not raised, in the court below. Del., Lack. & West. R. R. Co. v. 
Dailey, 37 N. J. Law, 526; Trent Tile Co. v. Ft. Dearborn Nat. Bank, 
54 N. J. Law, 599, 25 Atl. 411. 
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The judgment of the Supreme court will be affirmed. 

We deem it proper to add that we are not, by our affirmance of 
this judgment, to be considered as approving its form. As we have 
stated, it directs a dismissal of the writ of certiorari. As a general 
rule, when the judgment of a lower court is under review in an appel- 
late tribunal, the judgment of the reviewing court should be one of 
affirmance or of reversal; and this is so, without regard to whether 
the judgment of the lower court be brought up by certiorari or by 
writ of error. But, as the form of the present judgment has not been 
made the subject of an assignment of error, we are not called upon to 
consider it.—(72 Atl. Rep. 360). 





A continuance on Sunday of ordinary sales and deliveries of meat 
and ice is held, in State v. James (S. C.) 62 S. E. 214, 18 L. R. A. (N.S.) 
617, not to be a necessity, so as to come within the exception of the 


Sunday laws. 





A street railway company having only the right or license to 
operate its tracks in a public street until revoked or terminated by the 
public authorities is held, in Stiles v. Citizens’ Electric Street R. Co. 
199 Mass. 394, 85 N. E. 419, 19 L.R.A.(N.S.) 865, to have the right 
to cease to use the permission granted, and discontinue the operation 
of the whole track covered by a particular location under which it 
was built, at its pleasure, in the absence of any agreement to the con- 


trary. 





MISCELLANY. 


HAS A $100,000 SALARY. 


Only 41 years old, and in re- 
ceipt of one of the largest incomes 
enjoyed by any lawyer in the 
United States—that’s Moritz Ros- 
enthal, once of Chicago, now of 
New York, Standard Oil attorney. 

Rosenthal gets $100,000 a year 
as a retainer from the Standard for 
defending the trust against the at- 
tacks of the federal government. 
When actively engaged in trial 
work, such as the present ordeal of 
John D. Rockefeller and John D. 
Archbold, Rosenthal is rewarded, 
it is reported, at the rate of $1,000 
per day. 

This rather well-paid young man 
was born at Dixon, IIl., and is a 
graduate of the University of 
Michigan, class of ’88. Early in 
his legal career he was an assist- 





ant United States attorney in IlIli- 
nois, and fought the very trusts he 
is now defending. As a state at- 
torney, he cleared Chicago of a 
holdup epidemic, sending some 
twenty thugs to the pen. He next 
attained some note, but little public 
esteem, by serving as attorney for 
the owners of the Iroquois theater, 
and saving them from the peni- 
tentiary after the fire which de- 
stroyed 500 human lives. 

His first big case as a_ trust 
lawyer was the defense of the Chi- 
cago packers against the federal 
government. Soon after he be- 
came associated with the Standard 
Oil Company, and he was one of 
the attorneys in the case in which 
Judge Landis assessed the $29,- 
000,000 fine which didn’t stick. He 
is also one of the counsel for de- 
fendant in the famous suit now 
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pending whereby the United States 
government seeks to have the 


Standard Oil Company declared a 
monopoly and its compact organi- 
zation broken up into its constit- 
uent companies.— Exchange. 





WILLING TO TAKE A CHANCE. 

The burly prisoner stood un- 
abashed before the judge. It was 
his first time in a court and before 
a jury. ‘Prisoner at the bar,” 
asked the clerk, “do you wish to 
challenge any of the jury?” 

The prisoner looked them over 
carefully and with a skilled eye. 

“Well,” he replied, “I’m not ex- 
actly wot you calls in training, but 
I guess I could stand a round or 
two with that fat old geezer in the 
corner.’”—San Francisco Argounut. 





ONE ON THE LAWYER. 


The lawyer who cracks jokes at 
the expense of the witness often 
gets more than he gives. The 
following incident in a divorce 
trial is told by a Milwaukee law- 
yer: 

The witness was an elderly 
lady and the lawyer was a con- 
firmed bachelor. 

“How old are you?” 
lawyer. 

“T am an unmarried woman, sif, 
and | do not think it proper to 
answer that question.” 

“Oh, yes; answer the question,” 
said the judge. 

“Well, I am fifty.” 

“Are you not more?” 
the lawyer. 

“Well, I am sixty.” 

The inquisitive lawyer then 
asked her if she had any hopes of 
getting married, to which she re- 
plied: 

“Well, I haven’t lost hope vet. 
but I wouldn’t marry you, for I 


asked the 


persisted 


am sick and tired of your palaver 
already. So you can _ consider 
yourself refused.” 





THE LAW S8TUDENT’S DREAM. 


O assumpsit general, special, how the 
thing runs thro’ my brain 

As I think of Stephen’s Pleading and my 
Chitty read in vain! 

Replications, general issues, 
traverses galore, 

And I’m just a bit more muddled than I 
ever was before. 


pleas and 


Absque hoc and express color, trover, 
trespass on the case, 

And rejoinders and rebutters grin and 
stare me in the face; 

Detinue and old replevin seem to glow 
with fiendish glee, 

And I feel a thrill of terror when I see 
duplicity. 


Writs of right and writs of entry have 
me wholly in their power, 

And I’m simply overwhelmed by the an— 
cient writ of dower. 

Then the weird unwelcome phantoms 
soon begin to catechise, 

And they ask me foolish questions tho’ 
their manner is most wise. 

What’s the rule enunciated in Dame 
Audley’s famous case; 

What about the general issue and the 
pleas it does embrace? 

What 


is bonis asportatis, 
trover, plea? 

What about the plea of nungquam and the 

Rules of Hilary? 


declaration, 


What about indebitatus, plea in bar and 
common count? 

What's the right form of the action to be 
brought for an amount? 

What about the plea nil debit? 
a declaration sound? 

What is quare clausum fregit? 
vie et armis found? 


When’s 


Where is 


Where, oh! where is old demurrer and 
obstante veredicto? 

O these quizzers are so pressing, how I 
wish that they would go! 

Thus they doom me to my Stephen, tho’ 
I’m sure I'l] never learn, 

And they leave me with my Chitty; how 
I hope they’ll ne’er return! 


O this ancient form of pleading is a 
mystery to me, 

With its subtle hidden meaning and its 
technicality; 

How I’ve scanned the musty pages hop— 
ing for a little light, 

But it violates ali reason and is dreary 
as the night. 

THEODORE D. GOTTLIEB. 


Newark, N. J.. March 24, 1919. 





A WESTERN VERDICT. 


A southern Missouri man re- 
cently was tried on a charge of as- 
sault. The state brought into 
court as the weapons used, a rail, 
an axe, a pair of tongs, a saw and 








—- —.—~ «#F 
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a rifle. The defendant’s counsel 
exhibited as the other man’s weap- 
ons a scythe-blade, a pitchfork, a 
pistol and a hoe. The jury’s ver- 
dict is said to have been: “Re- 
solved, That we, the jury, would 
have given a dollar to have seen 
the fight.”—Everybody’s 





OFFERING A FEE. 


In a suit tried in a Virginia 
town a young lawyer was address- 
ing the jury on a point of law, 
when good naturedly he turned to 
the opposing counsel, a man of 
much experience, and asked: 

“That’s right, I believe, Colonel 
Hopkins ?” 


Whereupon Hopkins, with a. 
smile of conscious superiority, re- 
plied: 


“Sir, I have an office in Rich- 
mond wherein [| shall be delight- 
ed to enlighten you on any point 
of law for a consideration.” 

The youthful attorney, not in 
the least abashed, took from his 
pocket a half-dollar piece which he 
offered to Colonel Hopkins, with 
this remark : 

“No time like the present. Take 
this, sir; tell us what you know 
and give me the change.”— Pitts- 
burg Chronicle Telegraph. 





THE WISDOM OF SILENCE. 


The late Judge Silas Bryan, the 
father of William J. Bryan, once 
had several hams stolen from his 
smokehouse. He missed them at 
once, but said nothing about it to 
anyone. A few days later a neigh- 
bor came to him. 

“Say, judge,” he said, “I heard 
yew had some hams stole t’other 
night.” 

“Yes,” replied the judge very 
confidentially, “but don’t tell any- 
one. You and I are the only ones 
who know it.” —Success Magazine. 


CORPORATION TAX LAWS. 


The original suit to test the con- 
stitutionality of the corporation 
tax law was instituted by the 
Stone-Tracy Company, of Wind- 
sor, Vermont, a $20,000 corpora- 
tion. Additional suist have been 
brought by large corporations in 
volving millions of dollars. Two 
were brought from the Circuit 
Court of the United States for the 
federal district of New York. 





JUSTICE VOORHEES A FISHER- 
MAN. 


Last Monday morning a man, 
carrying a basket, wended his way 
down West State street Trenton, 
and went into the Hotel Sterling. 
A few minutes later he came out 
of the hotel minus the basket and 
continued on his way to the State 
House. He was Willard P. Voor- 
hees, associate justice of the New 
Jersey Supreme court. 

The sequel to Judge Voorhees’s 
invasion of the hotel, with the mys- 
terious basket, came at 1 o’clock, 
when the sixteen members of the 
Court of Errors and Appeals, who 
were sitting that day, doffed their 
judicial robes, and, accompanied 
by Governor Fort, went in a body 
to the Sterling. There they were 
guests of Judge Voorhees at a din- 
ner in which the chief gastro- 
nomical attraction was Raritan 
river frost-fish. It was this deli- 
cacy that the Judge carried in the 
basket, which he had left at the 
hotel earlier in the day. 

Raritan river  frost-fish are 
caught only in the month of 
March in the Raritan river, be- 
tween the point where that stream 
enters the Raritan bay and the 


dam, five miles above New Bruns- 
wick. Judge Voorhees’s home is 
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in New Brunswick, and his palate 
has been tickled many a time in 
years gone by by the tiny speci- 
men of the finny tribe, which are 
caught with nets in the Raritan 
only at this season of the year. 
One day recently the Judge was 
descanting on the edible qualities 
of the frost-fish, and his words led 
to the suggestion that a frost-fish 
dinner for the Governor and the 
high court of the State seemed to 
be in order. Judge Voorhees 
went home that night and ar- 
ranged with some Raritan river 
fishermen to furnish him with a 
good catch of frost-fish, and the 
dinner at the Sterling on Monday 
was the outcome.— Newark Sun- 
day Call. 





A TALE OF BEN BUTLER. 


“Anything new from New Eng- 


land?” was the question tossed to 
Frank Bergen, general counsel for 
the Public Service Corporation, 
yesterday, by a friend who chanced 
to meet him casually. 

Mr. Bergen smiled good humor- 
edly. 

“You're the twenty-fifth today,” 
he said. 

Ever since the Rev. John R. 
Atkinson, of Elizabeth, called at- 
tention to the valuable service the 
Public Service counsel had un- 
consciously rendered to James H. 
Stark, of Boston, Mr. Bergen has 
had frequent occasion to reply to 
similar questions. Stark in a re- 
cently published book, entitled 
“The Loyalists of Massachusetts,” 
almost literally transcribed whole 
pages from Mr. Bergen’s interest- 
ing though somewhat Philistinely- 
minded lecture, “The Other Side 
of the American Revolution.” 
“No, nothing new from New Eng- 
land,” continued Mr. Bergen, ad- 
dressing a more direct reply to the 
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friend who had accosted him, “but 
I guess something old would fit 
just as well. Remember Ben But- 
ler? Well, when Ben was Gover- 
nor of Massachusetts he made a 
Thanksgiving proclamation which 
set the fastidious New England 
teeth on edge. Even the clergy 
rose up and called upon the Divine 
Providence to save the common- 
wealth from a Governor who 
would spring anything like that. 

‘Perhaps they forgot Ben wasn’t 
the kind to be caught napping. It 
might have been his way of getting 
even before they had given him 
anything to get even for. At any 
rate he plumped a bombshell “in 
their midst” by pointing out to 
them that the utterance which had 
worked them up to such a pitch 
of pious indignation was taken 
word for word from a Thanksgiv- 
ing proclamation issued by one of 
the most revered and honored of 
the Bay State Governors of many 
years gone by, a stalwart church 
man. And so it wasn’t exactly 
evident whether the laugh was on 
Sen or the other fellows.”— New- 
ark Sunday Call. 





RETALIATCRY LAW GOOD. 


On March 7 the Supreme court 
sustained Secretary of State Dick- 
inson in insisting upon the en- 
forcement of the retaliatory fea- 
tures of the New Jersey corpora- 
tion law before granting permis- 
sion to a certain Texas company 
to transact business in this 
state. The company has a capital 
stock of $12,000,000, and the usual 
cost for a certificate authorizing it 
to transact business in this state 
would be $10. 

Under the Texas law, however, : 
a fee of $12,040 would be charged 
a New Jersey corporation of the 
same size seeking to operate in 
Texas. 
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The retaliatory provision of the 
Jersey law provides that a flat fee 
of $10 shall be charged except to 
corporations of states imposing a 
greater charge upon companies 
from this state doing business 
within their confines. The Secre- 
tary of State refused to file the 
certificate for the Texas company, 
except upon payment of $12,040. 

The company then began man- 
damus proceedings to compel the 
acceptance of the $10 fee contend- 
ing that the retaliatory feature of 
the law was unconstitutional, and 
that in any event there was ma- 
chinery provided for its enforce- 
ment. 

it was submitted that under the 
wording of the statute, the Secre- 
tary of State was not authorized 
to require the larger fee. 

Justice Reed, who wrote the 
opinion for the Supreme court, 
held that the retaliatory feature of 
the act of 1894 was not repealed, 
as contended by the Texas com- 
pany by the subsequent legislation 
of 1904. 





EX-JUSTICE BENNET VANSYCKEL 


The portrait we give this month 
is that of former Supreme Court 
Justice Bennet VanSyckel, of 
Trenton. The members of the Bar 
will be glad to have this charm- 
ing likeness of one of the strong- 
est and most able of the famous 
Justices who have graced the 
bench of New Jersey. The vener- 
able ex-Justice celebrated his 
eightieth birthday on April 17th, 
but the title “venerable” is only 
that in name, as Justice Van- 
Syckel is in the full possession of 
“| his faculties, mental and physi- 
cal, and, so far as appearances go, 
might yet be considered to be in 
his prime. 

The ex-Justice was born in 
Bethlehem, Hunterdon County, 


on April 17th, 1830, and was 
brought up upon the farm of his 
father, Aaron VanSyckel. His in- 
tellectual acquirements were soon 
found to be those beyond his 
years, and at the early age of thir- 
teen he entered the oe gererg 
class of Princeton College, and, i1 
1846, when sixteen years of age, 
he graduated with high honors. 
The late Chief Justice Depue was 
one of his classmates. He studied 
law with Alexander Wurtts, the 
leading lawyer of the Flemington 
Bar, and was admitted as attorney 
at the April term, 1851, when 
twenty-one years of age, although 
he could have been admitted ear- 
lier had the rules permitted. He 
at once began the practice of law 
at Flemington. 

In 1869 Governor Randolph ap- 
pointed him to the bench of the 
Supreme Court, to which he was 
successively appointed by Gover- 
nors Bedle, Ludlow, Adbett. 
Griggs and Murphy. in June 
1904, after a continuous servicc 
of thirty-five years and four 
months, he surprised his friends 
by resigning, giving the reason 
that the work had begun to worry 
him, and he preferred to return to 
a quiet private practice. The Bar 
of the State greatly regretted the 
retirement. At present ex-Justice 
VanSyckel is much sought after 
by the Governor of the State, and 
by others who have large interests 
at stake, for his legal advice, than 
which there is none better. 





AN HISTORICAL PAPER. 


Mr. DeWitt VanBuskirk, of 
Bayonne, read a paper before the 
Hudson Historical Society in Oc- 
tober last, which has just been 
published in pamphlet form. The 
title is “Bayonne and South Hud- 
son.” After referring to the dis- 













covery of the Hudson river by 
Hendrick Hudson, in which he 
quotes from the diary of Hendrick, 
as finding in the vicinity of Bay- 
onne shores “as pleasant with 
grasse and flowers and goodly 
trees as ever they had seen and 
very sweet smells came from 
them,” the author of this pamph- 
let says: “It will thus be seen that 
Hendrick Hudson and his men 
had a very kindly regard for the 
beautiful stretch of land bounded 
by waters of Newark Bay, Kill von 
Kull and New York Bay, now 
known as Bayonne. With its dense 
woods and the beautiful foliage, 
with the shores in their natural 
state, this territory must have 
been extremely attractive. Bay- 
onne can, therefore, claim, with no 
unnecessary stretch of imagina- 
tion, to have been the first of the 
territory explored by our dis- 
tinguished Dutch discoverer.” 

This is surely honor enough for 
3ayonne. We find the pamphlet 
interesting throughout, contain- 
ing, as it does, a large list of first 
things in and about Bayonne, in- 
cluding many scraps of history 
concerning the Central Railroad of 
New Jersey, and the churches and 
schools of that city. 





SOME STATE NOTES. 
Mr. Samuel C. Kulp, of Tren- 


ton, has been elected County So- - 


licitor by the Board of Chosen 
Freeholders of Mercer county. He 
will succeed Huston Dixon, who 
recently was appointed Judge of 
the city District court, whose 
term as Solicitor will not expire 
until 1913. The salary of the of- 
fice is $2,500 a year. Judge Dixon, 
on the occasion of his retirement, 
was presented by the Board, 
county officials and court at- 


taches with an elegant silver tea 
service. 
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District Judge Oliver K. Day 
was sworn into office as Judge of 
the First District Court of Mor- 
ris county on April 16th. He has 
appointed Harry Zewenger clerk. 
The territory embraced within 
the jurisdiction of this new court 
is Morristown, Madison, Florham 
Park, Chatham borough, Morris 
township and Chatham township. 





OBITUARY. 
MR. SAMUEL HAYES PENNINGTON, 

Mr. Samuel Hayes Pennington, 
of Newark, died suddenly at the 
home of his cousin, Louis Pen- 
nington, 22 Washington Place, 
Newark, on April 17th, of apo- 
plexy, following an illness of three 
weeks. 

Mr. Pennington was born in the 
old Pennington homestead at 
Crawford and High streets, and re- 
cently observed his sixty-eighth 
birthday anniversary. He was the 
son of the late Dr. Samuel H. 
Pennington, who was the first pres- 
ident of the Newark City National 
Bank, which subsequently became 
merged with the National Newark 
Banking Company. At the time 
Dr. Pennington was one of the 
leading physicians of the State. 

His paternal ancestors were res- 
idents of Newark since its settle- 
ment in 1666. Mr. Pennington 
was a nephew and grandnephew of 
the two early Governors of this 
State by that name. He was also 
a grandson of the late Major 
Samuel Hayes, who was dis- 
tinguished in Revolutionary annals 
in New Jersey . 

Mr. Pennington received his 
early education in the Newark 
Academy and was a student under 


the late Dr. J. F. Pingry. In 1858 
he entered Princeton and was 
graduated in 1862. He engaged 


in the study of law in the office of 
the late United States Supreme 
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court Justice Joseph P. Bradley, 
when Lee’s invasion of Pennsyl- 
vania came. The young student 
entered the military service and 
in less than a year, by his dash and 
bravery, won the rank of first lieu- 
tenant of Company C of Thirty- 
fifth New Jersey Volunteers. 

In 1864 there occurred a va- 
cancy in the captaincy of Company 
B of the same regiment and young 
Pennington was selected for the 
rank. He served in that capacity 
until mustered out, January 1, 
1865. On his return to Newark 
Mr. Pennington became a student 
in the Harvard Law School. He 
was admitted to the bar as an at- 
torney in 1866 and three years later 
received his degree as counsellor. 

Of late years Mr. Pennington 
had devoted most of his time 


to the handling of estates, of a 
number of which he was executor. 
He was also notary for the Nation- 


al Newark Banking Company. 
Mr. Pennington was of a retiring 
disposition. Until he became ill 
he boarded at 37 Rector street, 
when he moved to the home of 
his cousin. He was a member of 
the New Jersey Historical Society, 
the Sons of the American Revolu- 
tion and the Essex Club. 

Mr. Pennington was a bachelor. 
He is survived by Mrs. T. P. Ran- 
ney, a sister and Joseph P. Pen- 
nington, a brother, both residents 
of Manhattan, 





BOOK NOTICB. 
THE CORPORATION MAN- 
CAL AND CYCLOPEDIA 
OF CORPORATION FORMS 
AND PRECEDENTS. Edited 
by John S. Parker, of the New 
York Bar. Sixteenth Edition. 
New York: Corporation Manual 
Co., 34 Nassau St., 1910. Price 
$6.50 net delivered. 
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This great work, which is now 
edited by Mr. Parker, with three 
editorial assistants and fifty-one 
associate editors, representing the 
various states and territories, is a 
book which no one who undertakes 
to practice Corporation Law can 
afford to do without. There are 
various other works, giving 
synopses of the Corporation laws 
of all the states, but we regard 
this as the chief and the best. It 
is a digest, containing precise ref- 
erences as to where each division 
of the law is to be found, and it 
is so complete that the original 
references will rarely need to be 
looked up. The digest of the laws 
of each state and territory is made 
under a uniform classification oi 
one hundred heads, and we do not 
see how this can be improved 
upon. 

In addition to the main text 
concerning the state laws, there 
is a Part IJ, which gives the Sher- 
man Anti-Trust Act, the Elkins 
Act, the Anti-Trust provision of 
the Wilson Tariff Act, the Expe- 
dition Act, the Commerce and 
Labor Act, and the new Federal 
Corporation Tax Law, with the 
accompanying regulations. After 
this come more than four hundred 
pages of Corporation Forms and 
Precedents, including not only 
forms for all the States, but also 
eeneral forms, charter clauses, and 
forms for acknowledgments and 
proots. 

The publishers are to be con- 
gratulated tipon the scope and ac- 
curacy of the work, and especially 
upon giving so much for so little 
money. ‘The book has been con- 
tinuously published for sixteen 
years, and has users in every state, 
not only among lawyers but 
among corporation officers. 





